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Welcome

Welcome to liabilityMatters, the publication that looks at key case law and
discusses the trends we’re seeing in the liability claims we’re handling, and in
the wider claims marketplace.
We were delighted by your feedback to the first edition of liabilityMatters,
so thank you to those of you who made comment or asked to be added to
distribution. We’re aware some of you had issues opening the publication due
to internal firewalls so have tried to address that for you in this issue.
In this second edition we look at two recent court decisions – the first
re-visits when and in what circumstances a defendant can withdraw from an
admission of liability, even where the value of a claim has not changed. The
second looks at defective premises and standards of inspection.
We also consider whiplash reforms and McKenzie Friends and look at a
recent success on a potential £400,000 claim from our liability fraud team.
There’s some sage advice to remind readers that even where liability has been
admitted, you should always continue your intelligence enquiries.
We hope you enjoy this edition and, as ever, if there are subjects you’d like
to see covered, or if you have any comments regarding the content, we’d be
delighted to hear from you.

Simon Hiscock
Client Director
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Newham London Borough Council
v Arboleda-Quiceno [2019] QBD
Withdrawal of pre-action admissions of liability

Marcus Hanson

Complex Liability Adjuster
T +44 7880 780463
E marcus.hanson@uk.sedgwick.com

The Court considered the defendant
local authority’s appeal against a
Master’s refusal of permission to
withdraw a pre-action admission of
liability.
The claimant injured his knee in 2015,
whilst playing football on the defendant’s
astroturf pitch. He alleged that the
pitch contained a hole and that the local
authority was in breach of the duty
of care to visitors as there had been
inadequate inspections and maintenance.
Details of injuries were provided and it
was stated that the value of the claim
would be more than £50,000. The local
authority admitted liability in pre-action
correspondence.
In 2018, the claimant filed a claim
form at court appending a schedule of
loss claiming nearly £3m. The alleged
injuries at this stage included chronic
pain syndrome. The local authority
applied to withdraw the admission and
denied liability, alleging that the claim
was fundamentally dishonest, that the
claimant had simply jumped and landed
awkwardly and that he had been on a
different pitch than the one alleged.
Both parties submitted witness evidence
from people who had been at the
ground at the time of the accident. The
application to withdraw was considered
by the Court Master. In refusing the

application, the Master relied on
prejudice to the claimant, the interests
of justice, and the fact that whilst the
local authority’s defence of fundamental
dishonesty had a realistic prospect
of success, the evidence supporting
that defence was weak and contained
inconsistencies. She also found that the
claim had not fundamentally changed
since the pre-action letter; it was not
different in size or character, despite the
higher amount claimed.
On appeal, it was held:
1. The Master had not been wrong to
conclude that the claim was not of a
different size or character; Wood v Days
Healthcare UK Ltd [2017] EWCA Civ
2097. The letter of claim had indicated
that investigations into the claimant’s
injuries were pending and identified
that there was no clear prognosis.
2. Having determined that the defence of
fundamental dishonesty had a realistic
prospect of success, the Master
had erred in going on to consider
inconsistencies in the evidence and to
determine that it was weak. There was
a limit on the type of examination that
should take place at an interlocutory
stage. The local authority’s evidence
raised questions about the case
and there were dangers in trying to
undertake a nuanced assessment on
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the papers. The Master had conducted
a mini-trial without considering all of
the evidence and without being able to
hear from witnesses.
3. It was for the court to make the
decision of prejudice to the claimant
and the administration of justice.
There was no specific evidence that
the claimant would be prejudiced, and
it would be an affront if the claimant
was compensated where there was
doubt over the reliability of his account;
Woodland v Stopford [2011] EWCA Civ
266 considered.

The defendant was permitted to
withdraw the admission.

Comment
Cases involving chronic pain have
become more frequent in recent
years and this is an important
decision for insurers. This decision
re-affirms the position that where
one of the strands of a defendant’s
argument to withdraw is rejected
(in this case the potential value),
this should not be fatal to the
application. Additionally, it clarifies
the position that the applicant only
needs to show that they have a
realistic prospect of succeeding with
its claim or defence.
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Rogerson v Bolsover District
Council, Court of Appeal 2019
Liability of social landlords for defective premises and standards of inspection

Comment

Timothy Deards

Complex Loss Adjuster
T +44 7771 941186
E timothy.deards@uk.sedgwick.com

The recent Court of Appeal case of
Rogerson v Bolsover District Council
held that a social landlord was liable
under the Defective Premises Act
1972 (DPA) for personal injuries
caused by a defective inspection
cover in a tenant’s garden.
The landlord (Bolsover District
Council) was obliged, under a tenancy
agreement to repair the structure and
exterior of the property. The tenant,
Ms Rogerson stepped onto a corroded
inspection cover, owned by a local
water authority, whilst mowing the
lawn and fell into a void that was used
for water sewage purposes.
It was noted that Ms Rogerson had
only recently occupied the property.
In the District Court, Ms Rogerson
successfully brought a claim against
Bolsover District Council for personal
injury, loss and damage. The Court
held that Bolsover District Council had
not proved that it had carried out a
reasonable assessment of the garden

during a previous inspection of the
property, as the defect should have
been revealed.
The landlord appealed the original
decision to the County Court who
overturned it. Ms Rogerson therefore
appealed and the matter was
considered by the Court of Appeal.
Ruling in her favour, they held that
the landlord’s knowledge of any likely
or known risks in the property was
relevant.
Although it was the case that the
landlord inspected the property prior
to the lease, and again only a matter of
months before the accident, it was held
that it had not taken reasonable care
when carrying out those inspections
as the defect should have been
discovered.
The fact that the cover belonged
to the local water authority rather
than the landlord did not remove the
requirement for the landlord to inspect
effectively.
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This decision reaffirms that Courts
will consider the thoroughness of
inspections and the knowledge that
the landlord had, or ought to have
had, regarding risks in the property.
A documented inspection regime in
itself does not alleviate the landlord
from attracting potential liability
under the DPA. Under section 4(2)
the duty arises when a landlord
knows or ought to know of a danger
presented. Specific knowledge is not
a requirement and one needs to ask,
if a landlord (or their agent) carried
the visual inspection correctly,
then should the danger have been
identified and duly remedied?
In this case, Ms Rogerson produced
expert evidence that the inspection
cover was a clear and obvious risk
considering its age and condition.
The landlord did not provide any
contrary evidence. This left the
court to conclude the inspections
(simple visual inspections) had not
been enough. Landlords will have to
review inspection methods following
this decision to ensure they are
robust, and experts brought in where
required.
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Whiplash reforms
and our friend
‘McKenzie’
Alan Thomas

Technical & Audit Manager
T +44 7879 431145
E alan.thomas@uk.sedgwick.com

We discussed the discount rate
change in our last edition of liability
Matters but other key parts of The
Civil Liability Act 2018 looked at
whiplash claim reforms and increasing
the small claims court limits with the
possible increase in the involvement of
McKenzie Friends.

the 1970 case of McKenzie v McKenzie,
and although in many cases a McKenzie
Friend may be an actual friend, it is often
someone with simplistic knowledge of
an area of law. He or she may be liable
for any misleading advice given but is not
required to have professional indemnity
insurance.

A tariff on damages for Road Traffic
Accident (RTA) soft tissue/whiplash
injury claims is set to come in during
2020. At the same time, the government
will seek to introduce a new £5,000 small
claims limit for RTA claims and £2,000
for all other injury claims. Both measures
are expected to reduce the number
of legal practitioners operating in the
low-value claim sectors due to the fixed
costs implications. The reforms will also
introduce a simplified portal process for
whiplash claims for litigants in person.
But as some lower value cases may still
present complex issues and require
Court attendance, one belief is that
representation may be sought through a
McKenzie Friend.

This year’s recent case of Paul Wright v
Troy Lucas & George Rusz brought the
spotlight on the duty owed to the public
by unqualified advisers. In the judgment
it was held that Mr Rusz, who operated
through the firm of Troy Lucas, owed
Mr Wright a duty of care to advise him
to an appropriate standard in a clinical
negligence matter. Mr Rusz never
described himself as a solicitor, but did
set himself out as being “an experienced
legal professional”. In this particular
case, Mr Rusz’ advice was held to be
short of standard and at times “positively
harmful”. The Court awarded damages
to Mr Wright and held that advisers are
to be judged by the standards that they
have assumed. So where, for example,
McKenzie Friends hold themselves out
to be competent legal advisers then that
should be the standard by which they are
judged if a negligence claim is pursued
against them.

A McKenzie Friend can best be described
as anyone who accompanies and helps
a litigant in person in Court. They
need not be legally trained or have any
professional legal qualifications. The right
to a McKenzie Friend was established in
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Comment
The reduced availability of legal aid and
the application of fixed costs to some
claims has perhaps led to an increase
in unregulated individuals representing
claimants. Increases to the small claims
limits could be expected to further
encourage such representation in
certain circumstances, although this
recently reported case should make
litigants in person more cautious when
instructing advisers.
The issue of McKenzie Friends
was subject to a consultation by
Lord Chief Justice and the Judicial
Executive Board in February 2016,
with them giving their conclusions
in February this year. This provides
various recommendations and also
concludes that ‘It is for the government
to consider appropriate steps to be
taken to enable LiPs to secure effective
access to legal assistance, legal advice
and, where necessary, representation.’
It is further stated that ‘The JEB remain
deeply concerned about the proliferation
of McKenzie Friends who in effect
provide professional services for reward
when they are unqualified, unregulated,
uninsured and not subject to the same
professional obligations and duties, both
to their clients and the courts, as are
professional lawyers’. We are currently
unaware as to whether such further
legislation is planned and at this time
consumers are left entirely at the
mercy of potentially ‘rogue’ providers.
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Case study

Don’t fall for
exaggerated claims

Neil Hanson

Complex Loss Investigator
T +44 7767 671844
E neil.hanson@uk.sedgwick.com

Detecting and challenging insurance
fraud is a key focus of the liability team
at Sedgwick. On average we save our
clients £20m per year in suspected
and proven insurance fraud on liability
claims.

many years ago. He denied ever having
been injured previously but he had in
fact broken his back in a fall – something
one would normally remember! As a
consequence of his 2014 fall the claimant
sought to recover well over £400,000
in damages, alleging all his symptoms
An employee fell from scaffolding in 2014 were caused by the fall. Our investigations
and brought a civil claim for damages
centred on credibility, and causation. We
against his employer. It was a genuine
asked ourselves if the 2014 accident really
accident but we suspected that he was
was causative or could the symptoms and
exaggerating his injuries. The HSE had
his inability to work actually be tracked
already prosecuted the employer for
back to the earlier, undisclosed injury?
breaches of the Health and Safety at
Our intelligence revealed that the
Work Act thus making the civil claim
claimant had recently incorporated a
more difficult to defend.
building company, yet he sought to deny
At the regulatory trial, the injured
he had any day to day involvement in
party was found to have lied under
the business, despite being a director
oath. During that trial, the judge had
and shareholder. Articles on Trustatrader
allowed a brief adjournment to allow the identified that the business was clearly
‘witness’ (the claimant) time to consider
linked to the claimant, which completely
his responses. These questions and
undermined his allegation he was
responses related to a separate incident
unfit for work. Ultimately the claim
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was settled, weeks before trial, with a
relatively minor payment compared to
the losses claimed. This resulted in a
fraud saving for our insurer client of over
£400,000.

Comment
The clear message in this case is that
whilst an accident had happened,
and the claimant suffered some
injury for which the defendant
was liable, it was imperative that
causation was fully investigated.
By continuing with detailed
intelligence enquiries into the
claimant’s lifestyle and financial
position, really powerful evidence
can be obtained to mitigate
claims costs and potentially
allow defendants to go down a
fundamental dishonesty route.
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About us

Upcoming industry events with us:

We’re a specialist liability practice trusted by
many of the world’s leading insurers, brokers and
corporate clients to protect their interests – and
those of their customers – when the unexpected
happens.

• 3 October – Fraud awards
• 11 October – CILA lunch
• 6-7 November – speaking at the BDMA conference
• 14 November – sponsoring the I Love ClaimsHome

Leading our clients expertly through the claims
process, we help mitigate risk and claims spend,
protecting our clients’ brands, reputations and
commercial relationships.

Claims Conference
• 26 November – AIRMIC dinner

We apply market leading technology to improve
the customer experience, settle claims faster and
identify fraud. Our digital thinking never stops,
we’re always developing new technology to make
claims more transparent and easier for everyone.

Contact us
Simon Hiscock

Client Director, Liability Claims Services
T +44 7880 780505
E simon.hiscock@uk.sedgwick.com
Mark Gilbert

Client Partnership Director
T +44 7703 203768
E mark.gilbert@uk.sedgwick.com

For more information about the work done by our liability team, download the liability claims services brochure here.

www.sedgwick.com/uk
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