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Welcome

Welcome to liabilityMatters, the publication that looks at key case law and discusses 
the trends we’re seeing in the liability claims we’re handling, and in the wider claims 
marketplace.

In this issue we lead with an article discussing concussive head injuries in sport. It’s 
an area that’s frequently in the media with high profile injuries on both sides of the 
Atlantic.  

Only last month new football association guidelines for coaches said that children 
aged 11 and under will no longer be taught to head footballs during training in 
England, Scotland and Northern Ireland. It follows Glasgow University research that 
showed former footballers were three-and-a-half times more likely to die from brain 
disease.

As medical science evolves and we learn more about the pathology of these injuries, 
Duncan Muress considers what’s next for organisers and governing bodies and 
whether they can argue ‘it’s just part of the game’. 

We also include a look at the recent judgement in James v The White Lion (2020) 
where the deceased fell from a low sash window in a hotel after a wedding. How did 
the court approach liability and contributory negligence?

Finally, we’ve an update on the whiplash reforms and changes to statements of truth 
that all practitioners need to be prepared for.

We hope you enjoy this issue and, as ever, if there are subjects you’d like to see 
covered, or if you have any comments regarding the content, we’d be delighted to 
hear from you.

Simon Hiscock
Client Director
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In James v The White Lion Hotel (2020) 
the claimant was the widow and personal 
representative of the estate of her late 
husband. 

On 5 July 2015 the now deceased 
returned to his room following a 
wedding. He fell from a sash window of 
the room and landed on the pavement 
approximately nine metres below 
sustaining fatal injuries. It is believed he 
had been sitting on the sill at the time 
whilst smoking, something that was 
prohibited.

The partners operating the hotel were 
prosecuted for breach of duty under 
the Health and Safety at Work Act 1974. 
They ultimately pleaded guilty due to the 
absence of a window opening restrictor. 

During the subsequent civil claim, the 
court heard how the hotel had carried 
out a risk assessment in 2013 but had 
not specifically recognised the risk of 
falls from the older sash windows. Some 
rooms with more modern windows had 
been fitted with restrictors, but the older 
ones had not.

At the time of incident, the lower part 
of the sash window would not remain in 
the open position but would fall under 
gravity. To have fallen it was accepted 
that the deceased was likely to have 

been sitting awkwardly on the sill as he 
physically kept the bottom sash section 
open whilst smoking. 

In relation to liability, the judge found 
that the defendants (through the guilty 
plea in the criminal case) accepted that 
there was a reasonably foreseeable risk 
of harm and a material risk to adults of 
falling from the sash window due to its 
low position.   

Under Section 2 of the Occupiers’ 
Liability Act 1957 regard had to be paid to 
what occupants were likely to do, even if 
the act itself was prohibited i.e. smoking 
out of the window. 

The judge rejected the defendants’ 
reference to a novus actus interveniens 
(an intervening act which is deemed to 
break the chain of causation). It was held 
that the act of sitting on the window sill 
did not break the chain of causation nor 
had the deceased become a trespasser by 
smoking in the room.

The claim therefore succeeded but the 
court went on to consider contributory 
negligence.  This was not momentary 
inadvertence in that the deceased 
consciously adopted a precarious 
position. He could foresee the danger 
of falling. A finding of 60% contributory 
negligence was therefore found. 

Comment

We’ve seen several cases where 
guests fall from similar windows, 
having consumed quantities of 
alcohol.  With smoking banned in all 
hotels, it was entirely foreseeable 
in our view that guests would try 
to smoke illicitly from the windows 
in their rooms. Against that 
backdrop, the finding of contributory 
negligence could be viewed as high.

Had the injured party been an 
employee rather than a visitor, the 
hotel room would undoubtedly have 
been considered a place of work. 
Regulation 15 (2) Workplace (Health, 
Safety and Welfare) Regulations 1992 
provides that:

“No window, sky light or ventilator 
shall be in a position when open 
which is likely to expose any person 
in the workplace to a risk to his 
health or safety.”

In a work context we consider the 
finding of contributory negligence 
would have been far lower. As it is, 
we think the defendants did well 
to secure a 60% reduction so the 
case will be useful precedent for 
occupiers.

T +44 7771 941186 
E timothy.deards@uk.sedgwick.com 

Timothy Deards
Complex Loss Adjuster

Falls from windows – 
contributory negligence
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Comment
The intention of the amendment 
to the CPR (Part 22) is to prevent 
a witness declaring that he or she 
was unaware of the meaning of the 
statement of truth and that this 
was not properly explained to them 
before being requested to sign. 

The witness must now honestly 
believe in the truth of a document 
they sign and be aware of the 
potential ramifications of being 
dishonest. Importantly, contempt 
proceedings can be brought even if 
false evidence is relied upon in pre-
litigation stages. 

If a document is not verified by a 
statement of truth then, under Part 
22 of the CPR, the court may order 
that it is not admissible in evidence 
or require the document to be 
verified. A Statement of Case may 
also be struck out for example.  

Litigants in person and those using 
the forthcoming online whiplash 
portal should be vigilant when 
preparing evidence. It will also be 
interesting to see if there is a rush 
to disclose evidence before the CPR 
amendments take place in April. 

T +44 7920 871094
E jonathan.toulson@uk.sedgwick.com

Jonathan Toulson 
Personal Injury Technical Director

In our last edition we promised 
to keep our readers abreast of 
developments in the highly anticipated 
whiplash portal process, which was 
originally due to go live on 6 April 
2020. 

As had been widely expected, the 
Ministry of Justice (MOJ) has now 
confirmed a delay and that the 
reforms will not now be implemented 
until 1 August 2020.  

The Justice secretary Robert Buckland 
QC MP said in a statement that 
it remains “firmly committed” to 
implementing measures to tackle the 
high number and cost of whiplash 
claims, including plans to increase the 
small claims limit and introduce fixed 
damages.

He added: “The government has decided 
that more time is necessary to make 
sure the whiplash reform programme is 
fully ready for implementation. We have 
always been clear that we need to do 
this right rather than hastily”.

We will keep a close eye on this topic 
as it evolves and update you in future 
editions. 

April 2020 will however see the MOJ 
amend the Civil Procedure Rules 

and implement changes to the way 
statements of truth are worded.  

A statement of truth is an important 
declaration to verify a statement 
or document. The CPR changes will 
ensure that it now specifically includes 
reference to what may happen should 
a witness knowingly give a false 
statement. 

In addition to the current wording 
of “I believe that the facts stated in 
this (document i.e. witness statement, 
application notice, statement of case 
or other) are true”, statements of 
truth will also require to include the 
additional text “I understand that 
proceedings for contempt of court may 
be brought against anyone who makes, 
or causes to be made, a false statement 
in a document verified by a statement 
of truth without an honest belief in its 
truth”.

A statement must also confirm the 
way it has been prepared (i.e. over 
the telephone or by meeting) and 
should be in the witnesses’ own words 
and language, with translation being 
required where necessary and such to 
be certified by the translator.

Delays to the whiplash reforms 
but changes to statements of truth 
go ahead  
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T +44 7768 965711
E duncan.muress@uk.sedgwick.com

Duncan Muress
Complex Liability Adjuster 

Comment

The landscape of our understanding 
about concussive head injuries is 
evolving rapidly. Whilst any claimant 
endeavouring to pursue a civil claim 
for damages caused by sport will 
have hurdles to overcome, from a 
liability insurance perspective there 
is a cogent argument to suggest that 
the state of knowledge regarding 
concussive head injuries is now 
enough to warrant proactive action.

Those that organise, supervise 
or govern sports where there is a 
possibility of concussion will now 
need to ensure that they have robust 
procedures to deal with possible 
head injuries. One can no longer 
shrug off a head injury as just ‘part of 
the game’.  

The issue of concussive head injuries in 
sport is increasingly being reported by the 
media. Only recently in England, Scotland 
and Northern Ireland the Football 
Association announced that they have 
introduced a ban on children 11 and under 
heading footballs in order to reduce the 
risk of dementia in later life. 

The FA cited research linking football and 
dementia. This 22-month research project 
by the University of Glasgow found that 
former professional footballers were three 
and a half times more likely to suffer from 
dementia and other serious neurological 
diseases, seemingly confirming the long-
suspected link between the sport and 
brain damage. 

Recently former England captain 
Dave Watson was diagnosed with 
neurodegenerative disease that is 
considered “most likely” to have been 
caused by head injuries and repeated 
heading of the football. 

The whole area is rapidly evolving but 
the definition of concussion remains 
‘a traumatic brain injury induced by 
biomechanical forces which result from 
a direct blow’. What continues to be 
medically debated is the extent to which 
such concussion can lead to delayed and 
significant neurocognitive conditions.  

There will be no dispute that sudden and 
traumatic concussive head injuries such as 
that suffered by former England footballer 
Ryan Mason are medical emergencies. 
What is now under scrutiny is the effect 
of repeated concussive contact such as in 
football, boxing or American football.                

The available research suggests that 
concussed sports athletes are more 
prone to develop Chronic Traumatic 
Encephalopathy [CTE], which is 
neurodegenerative disease caused by 
repeated head injuries. 

CTE symptoms include behavioural 
problems, mood issues, and problems 
with thinking. Symptoms typically do not 
begin until years after the injuries and 
unfortunately cannot be diagnosed until 
autopsy. There is no specific treatment 
but medical research is currently focusing 
on the presence of subtle changes to 
CTE sufferer’s brain structure with these 
indicative changes detected in football 
players who have had a large number of 
head hits but no concussions, suggesting 
that even sub-concussive episodes may be 
damaging to the brain. 

In 2016 across in the US, the NFL agreed 
a near $1bn settlement with 4,500 
former players over the league’s alleged 
lackadaisical approach to concussions and 
head injuries. 

In the UK, litigation is in its infancy, but 
it will not be disputed that a duty of care 
is owed to those participating in sport 
by those that either organise, referee, 
supervise or regulate the sport. This 
premise was confirmed in the case of 
Watson v British Boxing Board of Control 
[2001].

Whilst the Watson case made it clear that 
consent to participating in sport was not 
consent to inadequate safety measures, 
two Australian rugby cases suggested 
that the duty of care should not extend 
to changing the rules of an inherently 
dangerous game. The court stressed that 
players had consented to a risk of injury by 
their very participation in the sport.

This common law defence of volenti non 
fit injuria [also known as the voluntary 
assumption of risk] could arguably apply 
to any case involving sports injury, but the 
Watson case dictates that a volenti defence 
is unlikely to stretch to subsequent failures 
in treatment, or the quality of protection 
that is provided.

Concussion in sport – just 
part of the game?
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For more information about the work done by our liability team, download the liability claims services brochure here.

About us

We’re a specialist liability practice trusted by 
many of the world’s leading insurers, brokers and 
corporate clients to protect their interests – and 
those of their customers – when the unexpected 
happens. 

Leading our clients expertly through the claims 
process, we help mitigate risk and claims spend, 
protecting our clients’ brands, reputations and 
commercial relationships.

We apply market leading technology to improve 
the customer experience, settle claims faster and 
identify fraud. Our digital thinking never stops, 
we’re always developing new technology to make 
claims more transparent and easier for everyone.

www.sedgwick.com/uk

T +44 7880 780505 
E simon.hiscock@uk.sedgwick.com 

Simon Hiscock
Client Director, Liability Claims Services

T +44 7703 203768 
E mark.gilbert@uk.sedgwick.com 

Mark Gilbert
Head of UK Markets
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