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Welcome

Welcome to liabilityMatters, the publication that looks at key case law and discusses 
the trends we’re seeing in the liability claims we’re handling, and in the wider claims 
marketplace.

In this issue we lead with an article from Jon Toulson, our Personal Injury Technical 
Director, exploring the subject of vicarious liability. It’s long been a hot topic 
amongst our readers and this month has seen two very significant judgments in 
Barclays and Morrisons. Against the backdrop of these judgments Jon asks where are 
we now in the world of vicarious liability? He also offers practitioners some pointers 
for assessing future claims.

Our second article explores how the Scottish Government is approaching the issue 
of success fees on claimant’s legal costs.  

And finally there's some hot off the press news about the long-awaited whiplash 
reforms. Already delayed once, they've now been delayed again due to the impact of 
COVID-19. This was perhaps inevitable and it seems a sensible step to press pause in 
the timetable.

We hope you enjoy this issue and, as ever, if there are subjects you’d like to see 
covered, or if you have any comments regarding the content, we’d be delighted to 
hear from you.  

In the meantime, stay home and stay safe.

Simon Hiscock
Client Director
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Vicarious liability is a doctrine of English 
law which imposes responsibility on a 
party for the tortious acts of others. 
This usually arises where there is a 
relationship of employer and employee, 
but it is not always so. 

We’ve commented on this topic many 
times before, including the case of 
Armes v Nottinghamshire County Council 
(2017) which confirmed that local 
authorities are vicariously liable for child 
abuse inflicted by foster parents who 
are engaged as an integral part of the 
authority’s overall function.

In Various Claimants v Catholic Child 
Welfare Society (2012), better known 
as ‘the Christian Brothers Case’, the 
Supreme Court considered the general 
approach when considering whether 
a relationship, other than that of 
employment, should give rise to vicarious 
liability. A key determinant is whether 
the tort committed is a risk created by 
a defendant assigning activities to the 
perpetrator, and if those activities are 
integral to the business and carried out 
for the benefit of the defendant.

Earlier this month, the Supreme Court 
handed down two important judgments 
which provide additional clarity on this 
issue of vicarious liability. 

In Barclays Bank v Various Claimants, 
the defendant was held to be not liable 
for the acts of sexual assault of a now 
deceased medical practitioner who was 
engaged decades earlier to perform 
employment health checks on their 
workforce. Whilst Barclays arranged the 
appointments for their staff, the medical 
practitioner worked independently, and 
Barclays paid him individually for the 
assessments he undertook.  He provided 
for his own insurance and could accept or 
decline the work offered to him.  

In Morrisons Supermarket v Various 
Claimants, a key issue was whether 
the Court of Appeal was wrong to 
conclude that the criminal and deliberate 
disclosure of payroll data occurred 
during the course of the employment of 
a senior auditor, Mr Skelton, such that 
employer should be held vicariously 
liable. The Supreme Court’s Judgment 
confirmed that the employer was not 

Vicarious liability – the 
current landscape
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Jonathan Toulson 
Personal Injury Technical Director

liable for the employee’s wrongful act as 
it did not further the employer's business 
and was an effort to deliberately harm the 
employer.

Going back in time, some of us will 
remember the repercussions following 
Lister v Hesley Hall in 2001. Prior to this, 
claims based on vicarious liability for 
matters of sexual assault were deemed 
not to have taken place during and in 
the course of employment. Lister was a 
common-sense judgment considering the 
role of the perpetrator who was a warden. 
His actions of assault were deemed 
‘relatively’ close to his employment and 
the tasks that he was authorised to do 
such that the defendant was liable. It is 
expected that the Courts would have 
concluded differently if, for example, the 
children alleged sexual assault by someone 
not entrusted in a role such as a warden 
i.e. the cook or premises’ caretaker.   

There then followed the case of Mattis 
v Pollock in 2003. That case involved the 
violent assault by a bouncer who stabbed 
and fatally injured a nightclub customer 
following an earlier altercation at the 
premises. The bouncer actually went 
home to collect the offending weapon, 
but the Court still found for the claimant 
as the expected role of a bouncer could, 
potentially, involve acts of violence, 
aggression and force.       
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Comment

The recent Supreme Court 
Judgments provide welcome news 
for employers and their insurers 
given the challenges in controlling 
the actions of employees and agents 
who decide to act outside the course 
of their employment or roles.  

We must emphasise however that 
each case is particular to its own 
facts, and no one-rule-fits-all when 
considering cases involving potential 
vicarious liability. 

The role of the perpetrator needs 
careful consideration in any such 
case. Is the wrongful act sufficiently 
closely connected to the role and 
does that party’s role include duties 
linked to care, trust, authority, force 
or physicality? Was the act or motive 
an over extension of that role or in 
the interests of the employer, and/or 
was the victim a vulnerable party? If 
the answer is yes (as was the case in 
Armes on a number of fronts), then it 
is more likely that a defendant will be 
held vicariously liable. 

If, however, the perpetrator is a 
bona-fide independent contractor 
and their motives are detached from 
the defendant’s operation, the acts 
were simply horseplay between 
employees of equal standing, or an 
employee chose to embark on a frolic 
of their own which caused harm, 
then a claimant will face difficulty 
establishing vicarious liability. 

We do not see claims for vicarious 
liability going away any time soon, 
but common sense does seem to be 
prevailing and the recent Supreme 
Court Judgments are a welcome 
relief for defendants.  

Following the appeals to the Supreme 
Court in Cox v MOJ and Mohamud 
v Morrisons in 2016, the Judiciary 
started to explore the role of a party 
further and what ‘field of activities’ 
the employer had entrusted. The close 
connection test remained in principle, 
but it also considered whether there 
was sufficient connection between the 
engaged position and the wrongful 
conduct to make it right for an 
employer to be held liable.   

In the recent case of Shelbourne 
v Cancer Research UK (2019), the 
Defendant was deemed to have had 
no control over a guest invited to their 
Christmas party who dropped and 
injured an employee of the defendant 
after picking her up on the dance floor. 

The guest was not at work when he 
committed the tort nor were his 'field 
of activities' sufficiently connected to it 
such as to give rise to vicarious liability. 

The Court held that these 
circumstances were different to 
Bellman v Northampton Recruitment 
(2018) where the company was 
held vicariously liable for an assault 
committed by its managing director 
on an employee, following their 
Christmas party. Mr Justice Lane stated 
that in that case, "it was the managing 
director's control of proceedings, at 
all material times, and his reaction to 
what he perceived to be a challenge to 
his authority as MD, which made the 
company vicariously liable".
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Comment
Assuming that these are properly 
managed and applied, the provisions 
should result in a reduction in 
claimant’s costs. This was considered 
necessary when historic data from a 
sample of over 7,000 litigated cases 
settled below £5,000 damages found 
the average damages figure was 
£2,875 and the average claimant’s 
costs paid was £3,859.  

One cautionary note: the pending 
introduction of Qualified One-way 
Costs Shifting (QOCS) in Scotland 
is likely to encourage more litigation 
and against the introduction of lower 
success fees, claimants’ solicitors 
will be carefully examining the 
opportunities which QOCS may 
present.
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In February 2020 the Scottish 
Government published the Civil 
Litigation (Expenses and Group 
Proceedings) (Scotland) Act 2018 
(Success Fee Agreements) 2020.

We’re hopeful that the provisions 
of the Act, which come into formal 
effect from 27 April 2020, are easier 
to implement than the title is to 
remember!

The principal intention is to reform 
the system of civil litigation funding in 
Scotland. 

The term “success fee agreements” 
encompasses all types of speculative 
fee agreements and damages-based 
agreements, including the “no win, 
no fee” arrangements, which exist 
between claimants and their solicitors 
where payment of the solicitors’ fee 
is contingent upon the success of the 
claim.

Under speculative fee agreements 
the solicitor will be unable to charge 
a fee to the claimant (his/her client) 
if the claim ultimately fails. If it does 
succeed, the claimant’s solicitor can 
charge an uplift on costs recovered 

from the defender(s) and the uplift 
will be paid by the claimant out of the 
damages secured.

In damages-based agreements, the 
solicitors fee will be calculated as a 
percentage of the damages awarded/
agreed and if the claim succeeds, 
the solicitor will receive the agreed 
percentage from the claimant, in 
addition to the costs recovered from 
the defender(s). As with the speculative 
fee agreement, if no damages are 
agreed/awarded, i.e. if the claim fails, 
no fee is payable by the claimant.

The majority of claims management 
companies in Scotland have current 
arrangements whereby they receive 
a percentage (typically around 25% 
+ VAT) of their clients’ damages. The 
new regulations introduce a series of 
limits, which are based on the level of 
damages and are inclusive of VAT, as 
undernoted;

• On damages up to £100,000 20%

• On damages over £100,000 
and up to £500,000

10%

• On damages over £500,000 2.5%

Success fees 
in Scotland
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Comment
There’s been a certain amount 
of inevitability that the whiplash 
reforms would be delayed again 
following the COVID-19 global 
pandemic. The insurance and legal 
sectors are in uncharted waters right 
now dealing with the COVID-19 
impact, so it makes sense in our view 
to press pause on these reforms.  
Let’s hope there’s no further slippage 
and April 2021 will finally see the 
reforms implemented.  

Whiplash reforms – delayed  
again due to COVID-19

Hot off the press, it’s been announced 
that the implementation date for the 
whiplash reforms has been set back 
again, this time until April 2021. 

Readers will recall that the Ministry 
of Justice intends to increase the 
small claims limit to £5,000 for road 
traffic accident claims and implement 
a new claims portal called ‘Official 
Injury Claim’.  

Lord chancellor Robert Buckland QC 
said in a statement that whilst the 
government remains fully committed 
to the wide-ranging measures, 
the current pandemic has made it 
impossible to meet the 1 August 
ambition – which itself was an 
extension to the original 6 April 2020 
deadline.

Buckland said: “It is apparent that 
the current COVID-19 pandemic has 

had an unprecedented impact on the 
medical, legal and insurance sectors.  
While the whiplash reform measures 
remain important, the government 
is committed to acting to ease the 
disruption and pressures caused by the 
COVID-19 outbreak where it can.”

“As a result, the government has 
considered representations from key 
stakeholder groups and agrees that 
now is not the time to press ahead with 
significant transformational change to 
the personal injury sector.”

Buckland added that the further 
delay will enable insurance and legal 
practitioners to focus their energies 
on delivering their response to the 
virus and subsequent lockdown, 
as well as allow the government 
to concentrate on maintaining key 
services in the justice area.

T +44 7584 468384
E andrea.keyworth@uk.sedgwick.com

Andrea Keyworth 
Audit Manager



liabilityMatters – Edition 9  |  April 2020 7

© Sedgwick International UK, 60 Fenchurch Street, London, EC3M 4AD – Company registration number 00159031

liabilityMatters

For more information about the work done by our liability team,  

download the liability claims services brochure here.

About us

We’re a specialist liability practice trusted by 
many of the world’s leading insurers, brokers and 
corporate clients to protect their interests – and 
those of their customers – when the unexpected 
happens. 

Leading our clients expertly through the claims 
process, we help mitigate risk and claims spend, 
protecting our clients’ brands, reputations and 
commercial relationships.

We apply market leading technology to improve 
the customer experience, settle claims faster and 
identify fraud. Our digital thinking never stops, 
we’re always developing new technology to make 
claims more transparent and easier for everyone.

www.sedgwick.com/uk
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Contact us
COVID-19 

Sedgwick is operational 
and managing claims. Our 
contingency plans enable us 
to deliver our services whilst 
protecting our colleagues and 
our clients. We have a large 
capacity to work remotely, and 
our investment in technology 
enables virtual site visits. We 
are able to attend site visits in 
some cases but will look for 
alternatives wherever possible. 
We are committed to keeping 
you updated as circumstances 
change.

www.sedgwick.com/
coronavirus

http://ci36.actonsoftware.com/acton/attachment/4952/f-e2530b03-b10c-4bf0-9c32-4ddb5d7d465d/1/-/-/-/-/Sedgwick%20UK%20Liability%20brochure%202019%20web.pdf
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